FIGHT PORBCLOSURE
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5

HOW TO WIN BY USING THE LEGAL SYSTEM

Let me preface this chapter by sharing a related
story. An earlier draft of this chapter had been read
by an artorney, one who does not specialize in
Joreclosure. Afterwards, he cautioned me to not to
build up too many hopes in the legal system when,
in fact, it is an uncommon way to fight foreclosure.

Although this may be true, this book would be
incomplete without information on the legal system.
Certain homeowners in foreclosure not only may
need to know what to expect from the legal system,
but also when to use it. In certain circumstances,
the legal system may be the best route to a fair
remedy, or may be a good way to just open up
negotiations with a lender.

Most of the information in this chapter was
obtained from attorneys, law books, legal digests or
consumer groups, all with focuses on foreclosure
matters. Among other things, this chapter contains
important help and research regarding lender fraud
or errors from Consumer Loan Advocates (CLA),
and, also, S model lawsuits - legal defenses against
Joreclosure - written by lawyer Laurence Adams
Malone, LL.B, Ph.D.

As mentioned earlier in the disclaimer, I am not
an attorney and am not giving legal advice. I am
only trying to save you time and money by reporting
what I have discovered while researching foreclo-
sure. If this chapter helps someone, then it will be
a success. So, read this chapter with an open mind.
If something seems to fit your situation, contact an
appropriate legal service for a professional opinion.

Basically, the lender and the foreclosure trustee,
as well as other relevant parties, are required to act
according to a prescribed set of rules and/or con-
tractual agreements. If they do not, or if they have
committed fraud, then the borrower may have the
grounds for a lawsuit. The legal system may be used
to fight foreclosure when errors or fraud are
found in the documentation, the servicing, the
procedural steps or the overall administration of:

1. The foreclosing loan(s),
2. The foreclosure process, or

3. The original property purchase transaction.
(This is rare, but possible).



money judgment. But first, it is i}nportant to
remember two points about errors and fraud:

1. An accidental error is vastly different than
intentional fraud, and usually requires a
different remedy. (Generally, errors may be
used to negotiate a delay or stop in the fore-
closure; fraud or uncorrected errors may
need strong legal action, such as a lawsuit.)

2. In either case of error or fraud, always try to
negotiate with the lender first.

PRELAWSUIT NEGOTIATIONS

A rule of thumb: Always negotiate for a solution
and to avoid a lawsuit. However, if negotiations fail
to bring about a reasonable solution, then a lawsuit
may be your only remedy in certain cases. Lenders
file a NOD in search of a solution. Many times
lenders prefer to negotiate a solution in order to
avoid going to a trustee’s sale, or becoming in-
volved in a lawsuit. The negotiations will depend

you need to proceed with a lawsuit, see page
9-11 for a very general overview of what to
expect from a lawsuit.)

FINDING ERRORS AND FRAUD

If you are not already aware of any errors or
fraud in your documents, then you may want to look
for them anyway. Look through all your loan and
foreclosure documents, as well as any other related
paperwork. If a NOD has been filed and you are
racing against the foreclosure clock, may need to
accelerate the reading process. An aggressive re-
searcher, whether yourself or someone you hire,
who scrutinizes every aspect of the loan and pre-
foreclosure process, including the documentation,
can be very effective at finding errors.

“Have an expert realtor (real estate broker) study
your loan documents for errors, typographical
errors, errors in spelling names, addresses, anything
on which you can challenge the documents," advises
attorney Laurence A. Malone in his lawsuit-strong







































